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L. INTRODUCTION

We do not believe that Microsoft’s motion to stay, as a practical matter, has much to do
with its view of whether it can overturn this Court’s rulings on class certification or choice of
law. Instead, Microsoft’s effort to halt these proceedings is driven by the realization that
continued discovery and trial preparation will require it to produce even more documents that
reveal the truth behind its Vista Capable program to a now astonished, disappointed, and
concerned public.! Microsoft is trying to avoid such further revelations to the public (i.e., class
members), despite its public pronouncement that the whole story still needs to be told:

“The e-mails cited in today’s hearing are isolated, and in many instances, outdated

and really just snippets of a broad and thorough review that took place during the

development of the Windows Vista Capable program,” David Bowermaster, a

Microsoft spokesman, said in a statement.
Thomas Decl., Ex. A. If Mr. Bowermaster’s statement were accurate, one would expect
Microsoft to be anxious to set the record straight, rather than attempting to stall this case.

Moreover, Microsoft cannot satisfy the legal standard for staying this action while it
attempts to reverse the Court’s discretionary certification of a nationwide class. Even if the
Ninth Circuit accepts review,” the best result for Microsoft still would allow a Washington class
to litigate its claims under Washington law. Because the current nationwide class has these same

claims under the same law, the Court should avoid needless delay and maintain the current trial

track it set to resolve these claims. Accordingly, the Court should deny the motion to stay.

' Amidst coverage of presidential primary politics and other current events, a recent Sunday New York
Times article on Microsoft’s Vista Capable program, the web-version of which is attached as Exhibit B to the
Thomas Declaration, remained the most widely read article on the newspaper’s web site for more than a day.

* We, of course, are opposing Microsoft’s Rule 23(f) petition to the Ninth Circuit. Thomas Decl. 2.
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II. DISCUSSION

A. Microsoft Conflates the Two Governing Standards, Although a Stay is Not
Warranted Under Either One.

There are two standards on a motion to stay:
(1) Microsoft must establish (a) a “strong probability of success” on the
merits; (b) that there is “the possibility” of irreparable injury; and (c) the
public interest warrants a stay; or
(2) Microsoft must demonstrate: (a) “that serious legal questions are raised”
by the merits; (b) “that the balance of the hardships tips sharply in its
favor;” and (c) the public interest warrants a stay.
Lowden v. T-Mobile USA, Inc., 2006 U.S. Dist. LEXIS 46424, at *3-4 (W.D. Wash. July 10,
2006); Costco Wholesale Corp. v. Hoen, 2006 U.S. Dist. LEXIS 65774, at *6 (W.D. Wash. Sept.
14, 2006); see also Beattie v. Centurytel, Inc., 2006 U.S. Dist. LEXIS 41200, at *9-10 (E.D.
Mich. Tune 20, 2006). The first standard requires a stronger showing of the likelihood of
reversal and a lighter showing of irreparable injury absent a stay. The second standard requires a
lighter showing of the likelihood of reversal but a sironger showing of irreparable injury.
Microsoft conflates the two. It does not argue that it has a strong chance of success on appeal
(standard #1), rather only that its appeal raises serious legal questions (standard #2). However, 1t
then argues for the lighter standard of irreparable harm (standard #1). Microsoft cannot have it

both ways. As discussed below, however, a stay is not warranted under either standard.

B. Microsoft’s Attempt to Overturn the Court’s Order on Choice of Law and Class
Certification Is Not Likely to Succeed.

1. Choice of Law
The Court’s ruling on choice of law was: (a) supported by the law; and (b) the only

reasonable one given the circumstances presented. See Samuel Issacharoff, Settled Expectations

in a World of Unseitled Law: Choice of Law After the Class Action Fairness Act, 106 Colum. L.
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Rev. 1839 (2006). Microsoft’s appellate chalienge does not establish that the Court was wrong,
but only that the issue is “serious,” “difficult,” and “unclear.” In attempting to make the issue
“serious,” “difficult,” and “unclear,” Microsoft inappropriately narrows the Court’s rationale ag
relying “solely” on Washington as the state where Microsoft’s headquarters are located. See
Dkt. 132 at 7 (Motion); Dkt. 134-2 at 17 (Petition). Although a key contact, Microsoft ignores
the other, substantial Washington contacts that the Court found in determining that Washington
has the most significant relationship to this action, including where all of the injury-causing
conduct took place. See Dkt. 128 at 9-11 (Order). For this reason, the Court’s choice of law
analysis applies with equal force to the “deception-based” class that the Court did not certify, as
it does to the “price inflation” class that it did. Microsoft’s Vista Capable program (the injury-
causing conduct) was developed in, and carried out from, Washington. The Court also carefully
considered the out-of-state contacts with non-Washington (and non-Illinois) class members in
connection with a true “deception-based” claim, and discounted those contacts as “fortuitous,”
based explicitly upon Restatement law (hardly the sort of legal analysis likely to raise eyebrows
of Ninth Circuit judges). /d. at 9-10. Finally, although Microsoft does not dispute that
Washington law governs the choice-of-law analysis, both its motion to stay and its petition to the
Ninth Circuit fail to come to terms with the Washington choice-of-law decisions that support the
Court’s ruling. See Dkt. 132 at 9-10; Dkt. 134-2 at 18-24.

2. Class Certification
a. Washington Courts Have Recognized Price Inflation Causation.

Microsoft hopes to entice the Ninth Circuit to reverse this Court on grounds that the
Washington CPA does not permit “price inflation” as a viable theory of CPA causation.

Whether called “priée inflation” (a doctrine Microsoft borrows from distinguishable contexts) or
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“artificial price maintenance” (which may be more accurate as phrases go), plaintiffs and every
member of the class simply did not get what they paid for. They paid for Vista capability, but
they did not receive it. All class members overpaid for their “Vista Capable” PCs in at least the
amount required to make them truly “Vista Capable.”

For this reason, the Court correctly distinguished the non-Washington, false-advertising
cases that Microsoft cited,” Dkt. 128 at 21, and was “not convinced that [price inflation] theory
would be rejected by Washington courts,” id. at 22. In fact, the Washington Court of Appeals, in
a CPA case decided late last year, held that a consumer states a valid CPA claim “when he or she
pays artificially inflated prices:”

Under RCW 19.86.920, the legislature expressed its intent that Washington courts

should be guided by federal decisions and the orders of the Federal Trade

Commission when construing the CPA. As a result, Fisons [122 Wn.2d 299 (1993)]

relies on Stevens [54 Wn. App. 366 (1989)], which adopted the reasoning of Reiter

v. Sonotone Corp., 442 U.S. 330, 99 S. Ct. 2326, 60 L. Ed. 2d 931 (1979). In Reiter,

the Court explained the difference between the words “business” and “property” in

the context of the Clayton Act . ... The court explained that because a consumer

acquires good and services, and is not in “business,” the consumer is “injured” in

his or her “property” when he or she pays artificially inflated prices.

Ambach v. French, 141 Wn. App. 782, 788-89 (2007) (emphasis added). It is of no import that
Ambach refers to CPA injury, rather than causation. The only relevant proximate cause for the
injury of paying “artificially inflated prices” would be the “unfair and deceptive” act of
artificially inflating those prices.

That a Washington court would recognize this form of CPA claim is not surprising. The

principal case relied on—the U.S. Supreme Court price-fixing decision in Reiter—involved a

* The false advertising cases Microsoft cites also involved speculative and attenuated claims of price
inflation. Here, we have direct evidence of both Micrasoft's intent to inflate demand and prices, and the resulting
fact of inflated demand and prices. Microsoft’s documents and admissions alone demonstrate that its much touted
“Vista capability” had a tangible market value, consistent with the very purpose of the Vista Capable program.
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consumer claim under the Clayton Act “because the price of the hearing aid she bought was
artificially inflated by reason of respondents’ anticompetitive conduct.” 442 U.S. at 342; see
also Chattanooga Foundry & Pipe Works v. City of Atlanta, 203 U.S. 390 (1906) (artificially
inflated prices for pipe). Thus, Washington law recognizes our theory of causation. To date,
Microsoft has not cited one Washington case to the contrary.

b. Price Inflation Causation Is a Common Issue (Both Legally and
Factually) That Supports Class Certification Regardless.

“Price inflation,” “price maintenance,” or as we believe causation is best described—not
getting what plaintiffs and every member of the class paid for—raises both common legal and
factual issues. The Court recognized the common nature of the issue expressly in its Order:

Analyzing Plaintiffs® claims through the lens of the “price inflation” theory,

common issues predominate. Those common issues, in terms of CPA causation,

are whether Vista Home Basic, in truth, can fairly be called “Vista” and whether

Microsoft’s “Windows Vista Capable” marketing campaign inflated demand
market-wide for “Windows Vista Capable” PCs,

Dkt. 128 at 22,

Moreover, the price inflation form of causation has evidentiary proof common to all class
members. Although plaintiffs have only just begun to commence merits discovery, this proof
includes, without limitation, some of the evidence already before the Court,” such as:

. Microsoft’s admission that the entire Windows Vista Capable (“WVC”)
marketing program was designed by Microsoft to maintain demand for XP-based
PCs so as to keep those XP-based PCs selling during the period immediately
before Vista’'s launch.

. Microsoft’s knowledge months before the launch of the WVC program that
retailers were telling OEMs that “systems not logo’d Capable would get marked
down or returned, unless they are logo;d Capable.” Dkt. 131 at MS-KELL 25711.

* Thus, Microsoft is clearly wrong when it asserts we did not submit any common evidence of price
inflation.
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. Microsoft’s reference, the very next day after it launched Vista, to so-called
“Vista capable” PCs as “old channel inventory™ that can be “liquidate[d]” “at a
discount.” Id. at MS-KELL 24864-5.

. Microsoft’s Vice-President’s admission that he was “burned” by over-paying for
his “Vista-Capable” PC—what he then called a “82100 email machine.” Id. at
MS-KELL 19347.

. Class representative Ken Hanson paid more money in an effort to malke his so-
called “Vista capable” PC truly capable of running Vista. The only reasonable
inference of having to pay extra (after-the-fact) to make a PC capable of running

Vista is that the original purchase price of Mr. Hansen’s Vista “incapable” PC
was inflated by at least the amount required to make it “Vista capable.”

. Microsoft—to this day—has never disputed that “Vista capability” had a tangible
market value for which people paid extra. Stated differently, we doubt Microsoft
will defend this case on the ground that its heavily touted “Vista capability” did
not add value to PCs sold to consumers. Microsoft impliedly admits its WVC
program had an effect on price. Dkt, 132 at 14-15 (“’this case revolves around
some unknown (but predictably small) increment of price on a fully functioning
product™); id. at 15 (“plaintiffs’ price inflation claims. . . appear very small”).

In arguing that “[t]he facts of this case make common proof of price inflation especially
improbable,” Dkt. 132 at 12, Microsoft confuses the amount any particular class member paid in
artificially inflated price as a result of Microsoft’s conduct, with the fact of price inflation itself.
Although the fact of price inflation will be decided on the basis of common proof, the amount of
each class member’s actual damages may be an individual 1ssue. But it is hornbook law that
having to prove individual damages does not preclude class certification. See, e.g., Mortimore v.
FDIC, 197 F.R.D. 432, 438 (W.D.Wash. 2000} (individual damages calculation does not
diminish appropriateness of certification where common guestions as to liability predominate).

Any individual damages calculation would be necessary only after the common lhability issues

have been decided. In any event, pursuant to our unjust enrichment claim, plaintiffs’ damages
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can be calculated on the common basis of disgorgement of the profits Microsoft received through
tainted sales of XP licenses during the WV C program period.

c. The Abuse of Discretion Standard of Review Makes a Ninth Cireuit
Reversal Even More Improbable.

Further weighing against Microsoft’s chances of success on the merits is that the Court’s
order granting class certification could be overturned only if Microsoft were to convince the
Ninth Circuit that the Court abused its discretion. Daniels v. The City of New York, 138 F. Supp.
2d 562, 564 (S.D.N.Y. 2001) (denying motion to stay class action pending appeal). The Ninth
Circuit, if it does accept interlocutory review, would exercise “even greater discretion” where, as
here, the Court granted class certification, as opposed to having denied it. 7d.

C. Microsoft Cannot Make Qut a Credible Case That it Will Suffer “Irreparable
Harm” Absent a Stay.

1. A Stay is Not Warranted Because the Ninth Circuit’s Decision (if Any)
Would Not Terminate This Case,.

When an interlocutory appeal of a class certification or other decision “is not likely to
cause the case to terminate” were the decision reversed, a stay is not justified because it
needlessly delays a decision on the merits. Beattie, 2006 U.S. Dist. LEXIS 41200, at *15. In
Beattie, because of ancillary state law claims as well as plaintiffs’ individual claims, the court
denied the defendant’s request for stay following a Rule 23(f) petition because it recognized that
“the case will proceed in some form even if the Court is reversed on appeal.” Id. at 15, 24,

The same is true here. Even were the Ninth Circuit to accept review and reverse on
choice of law, such a decision “is not likely to cause the case to terminate.” The Ninth Circuit
would have no basis to preclude certification of a Washington-only class applying Washington

law. Other than choice of law, Microsoft’s only appellate challenge to the Court’s certification
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order concerns price inflation cansation. However, as discussed above, the determination of
causation raises common, not individual, issues and, therefore, supports class certification.
Thus, albeit highly improbable, the best case scenario for Microsoft following its appeal would
be a Washington-only class action. Such a case would involve similar discovery, similar trial
preparation, and similar testimony and documents at trial as the nationwide class action under
Washington law that currently is before this Court. Accordingly, trial in October 2008 will
dispose of virtually all disputed issues, no matter what the Ninth Circuit does, or does not do.
That is not “time and effort wasted,” as Microsoft argues.

Similarly, to the extent a reversal resulted in a Washington-only class, it also would result
in other single-state-only classes with laws similar to Washington. See In Re St. Jude Med., 2006
U.S. Dist. LEXIS 74797, at *13 (D. Minn. Oct. 13, 2006) (noting lack of substantive conflicts
among CPAs of 33 jurisdictions including Washington). Even in this scenario, proceeding with
a trial here would be especially efficient because it would decide factual and legal issues for each
separate action. Once resolved here, parties would be collaterally estopped from relitigating
those same issues in other states. Thus, in the unlikely event of a reversal, those cases would
proceed with major issues already having been decided by this Court.

2, Litigation Expenses and Discovery Costs Do Not Warrant a Stay.

Microsoft complains it will suffer “irreparable harm™ if it must conduct more discovery.
Aside from the obvious retorts to this complaint, one questions how there could be “irreparable
harm” to a company that develops and markets “cost-efficient” software to help businesses
manage documents. Thomas Decl., Ex. C. In any event, “litigation costs do not rise to the level

of irreparable injury.” Daniels, 138 F. Supp. 2d at 564. “Mere injuries, however substantial, in
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terms of money, time and energy necessarily expended in the absence of a stay, are not enough”
to justify a stay. fd. (quoting Jayaraj v. Scappini, 66 F.3d 36, 39 (2d Cir. 1995)).

3. This Case is Not Lowden or Costco.

Microsoft repeatedly cites this Court’s decisions in Lowden and Costco in arguing that
litigation expenses will be wasteful absent a stay. Given how distinguishable these decisions are,
they actually demonstrate why a stay would be inappropriate here. In Lowden, the Court denied
a defense motion to compel arbitration. If reversed, a trial would be wasted and a new suit in an
entirely different forum still would be required—the antithesis of judicial economy:

[I]t does not make sense for this Court to expend its time and energy preparing

this case for trial and possibly trying it only to learn at a later date from the court

of appeals that it was not the proper forum to hear the case.

2006 U.S. LEXIS 46424, at *5 (quotations omitted). Here, judicial economy is best served by
pressing forward. For the reasons discussed above, the Court’s or jury’s remaining decisions on
the merits are just as necessary now as they would be after a Ninth Circuit ruling. There is no
possible scenario under which this Court is the wrong forum for this case.

In Costco, the retailer challenged the propriety of Washington state’s policies governing
the sale and distribution of beer and wine. 2006 U.S. Dist. LEXIS 65774, at *3. This Court
entered summary judgment on Costco’s constitutional claims and, following trial, entered
judgment on its federal antitrust claims. The defendant sought a stay pending an appeal. If the
Court’s judgment took effect immediately, “significant changes in Washington’s existing system
for beer and wine sales and distribution” would be necessary. Id. at ¥19. The Court also found
the public interest would best be served by first allowing the state legislature a chance to enact

new policies, as it had done so once already during the litigation. Thus, a limited stay in Costco

was warranted. Nothing here approaches the concerns this Court expressed in Costco.
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4, Microsoft Offers No Evidence That Continued Discovery “Will Disrupt
Microsoft’s Relationships With its Business Partners.”

Microsoft argues that proceeding without a stay “will disrupt Microsoft’s relationships
with its business partners” because we will conduct third-party discovery. Dkt. 132 at 13. We
already have served subpoenas on OEMs and retailers, and have spoken with many of their
representatives. Not a single one has expressed a concern that responding to the subpoenas will
“disrupt” their business relationship with Microsoft. See Thomas Decl. 3 and Ex. D.

5. ‘We Will Handle Discovery and Trial Preparation as Efficiently as Possible
To Retain the Court’s October 28, 2008 Trial Date.

We will handle discovery and trial preparation as quickly and efficiently as possible. In
addition to subpoenaing third-parties (which does not affect Microsoft), we also have sent
additional document requests to Microsoft. We believe these requests are narrow and should not
be difficuit to respond to. Thomas Decl., Ex. E. But for the need to authenticate documents, we
currently plan on staying within the discovery limits of 10 depositions and 25 interrogatories. To
date, we only have taken one 30(b)(6) deposition and have propounded only six interrogatories.
1d. § 4. Barring protracted discovery disputes, we will be ready to try this case in October.

D. Issuing a Stay Would Injure Consumers and Needlessly Delay the Case Schedule.

1. Delaying Resolution of the Merits (For Years Potentially) Would Permit
Microsoft To Engage in the Same Wrongful Conduct With its Soon-To-Be-
Released Vista Replacement: Windows 7.

Microsoft incorrectly states that “the Court has no concern of more people being exposed
to the conduct at issue during the stay.” Microsoft plans to release its next operating system,
Windows 7, “in late 2009 or early 2010.” Thomas Decl., Ex. F. Applying the same timeline
from the Vista Capable program, we gather Microsoft employees now are having the same

“spirited” debate (Dkt. 119 at 8) about unveiling a “Windows 7 Capable” program to maintain
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i demand for Vista-based PCs prior to the Windows 7 launch. We believe this case will help the
S’; decision makers within Microsoft “do the right thing” for potential Vista 7 consumers (Dkt. 131
2 at MS-KELL 40428), rather than allowing its preoccupation with profit to take precedence over
; the wisdom and counsel of its own employees, as well as its OEM and retail partners.
9 2. A Stay Prejudices the Class by Frustrating Merits Discovery and Requiring
1(13 the Court to Continue the Trial.
12 We agree with Microsoft that issuing a stay would mean the end of the Court’s current
51 case schedule and trial date. This delay “by itself” would prejudice the class:
ig Civil plaintiffs have a substantial interest in expeditious conduct of their litigation.
17 That interest, and any potential prejudice from delay, must be carefully
18 considered. Delayed resolution of civil claims is, by itself, usually a detriment.
;g King v. Olympic Pipe Line Co., 104 Wn. App. 338, 359-60 (2000) (citing federal decisions).
y)
.;_.’12 Further, a stay for the extended period involved in a Ninth Circuit appeal would severely
y)
Ei prejudice our trial preparation. We have just begun merits discovery. Over the course of
p)
52 Microsoft’s appeal, memories will fade and doecuments (including more emails) will be lost.
5_; E. Concerns Over the Public’s Interest Weigh Heavily in Favor of Resolving This
29 Consumer Protection Case on the Merits Now, Rather Than Years Later.
g? 1. Judicial Economy Favors Trying the Case in October.
gg Judicial economy favors proceeding with the case in this Court. The Court is familiar
;g with the claims, defenses, and the issues. Moreover, these disputed issues will remain ripe and
gg need resolution no matter what transpires at the Ninth Circuit, as discussed above,
;g 2. Class Notice Moves on a Parallel Track and Will Not Be Confusing.
3(1) The administration of class notice does not tilt in favor of staying this case. Class notice
ﬁ and the case schedule are on parallel tracks. Before notice is issued, we need to: (a) amend our
jg complaint to add the Express Upgrade subclass representatives (we will file this week); (b) move
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