Case: 09-80070 04/24/2009 Page: 1 0of45  DktEntry: 6895818

No.

IN THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

DIANNE L. KELLEY, KENNETH HANSEN, JIM WALTERS, MATT
MORALES, RUSSELL HALL, and DON SCHRODER,

Plaintiffs-Petitioners,
V.
MICROSOFT CORPORATION,

Defendant-Respondent.

Petition to Immediately Appeal from an Order Denying Plaintiffs’ Motion for

Narrowed Class Certification by the United States District Court for the
Western District of Washington at Seattle
District Court No. C07-0475
The Honorable Marsha J. Pechman

PETITION FOR PERMISSION TO APPEAL

GORDON TILDEN THOMAS & KELLER ROHRBACK 1L.1.P.
CORDELL LLP

Jeffrey 1. Tilden, WSBA #12219 William C. Smart, WSBA #8192
Jeffrey M. Thomas, WSBA #21175 Ian S. Birk, WSBA #31431
Mark A. Wilner, WSBA #31150 1201 Third Avenue, Suite 3200
1001 Fourth Avenue, Suite 4000 Seattle, WA 98101

Seattle, WA 98154-1007 (206) 623-1900

(206) 467-6477
Attorneys for Plaintiffs-Petitioners Attorneys for Plaintiffs-Petitioners



II.

111

IV.

A

D.
E.

A.
B.
C.

Case: 09-80070 04/24/2009 Page: 2 of 45  DktEntry: 6895818

TABLE OF CONTENTS

Microsoft’s Vista Capable Program and Express Upgrade
Guarantee

Microsoft Gives the Vista Name to PCs Incapable of
Running Vista

1. The Vista Graphics Requirement—WDDM

2. To Enhance Profit, Microsoft Lowered the Bar for
Vista Capability by Dropping the WDDM

ReqUITEMEN. ..ot

3. Summary of WDDM Issue and Connection to
Proposed Class

Orders

Rule 23(f) Standard .........oovvoeoooeceeoeeooo
This Is a “Death Knell” Situation for the Plaintiffs, ................

The District Court’s Decision Is Manifestly Erroneous. .........

1. Proposed Express Upgrade Guarantee Class

.................

........................................................................

................................................

........................

...................................................................................

............................................................................

................................................................

........................................................................................

.5

12

12



Case: 09-80070 04/24/2009 Page: 30of45  DktEntry: 6895818

2. Proposed WDDM Class........c.ccoeemeeeeeieee. 15
D.  The District Court’s Decision Presents Important Questions
for Class Action Litigation That Will Evade End-of-Case
REVIEW. oo 19
VI CONCLUSION ..ottt 20

_ii-



Case: 09-80070 04/24/2009 Page: 4 of 45  DktEntry: 6895818

TABLE OF AUTHORITIES

Cases
Affiliated Ute Citizens v. United States, 406 U.S. 128 (1972) ... passim
Beck v. Boeing Co.,320 F.2d 1021 (9th Cir. 2003) oo 1
Binder v. Gillespie, 184 F.3d 1059 (9th Cir. 1999) ., 16
Blackie v. Barrack, 524 F.2d 891 (9th Cir. 1975) o, passim
Chamberlan v. Ford Motor Co., 402 F.3d 952 (9th Cir. 2005)............. passim
Grays Harbor Ad. Christ Sch. v. Carrier Corp.,242 FR.D. 568

(W.D. Wash. 1972) ... 3,16

Indoor Billboard/Washington, Inc. v. Integra Telecom of Wash., Inc.,
162 Wn.2d 59 (2007)

Kelley v. Microsoft Corp., 251 F.R.D. 544 (W.D. Wash. 2008)................ 1,8
Kelley v. Microsaft Corp., No. C07-0475 MIJP, 2009 U.S. Dist. LEXIS

21742 (W.D. Wash. Mar. 18, 2009) ..........oovveooceooeooo 1
Kelley v. Microsoft Corp., No. C07-0475 MIP, 2009 U.S. Dist. LEXIS

16163 (W.D. Wash. Feb. 18,2009)..........coovoomeomoooo 1
Kelley v. Microsoft Corp., No. C07-0475 MIP, 2009 U.S. Dist. LEXIS

8290 (W.D. Wash. Jan. 23, 2009) ..........oovecoveomeooooo 1
Kelley v. Microsoft Corp., No. C07-0475 MJP , 2008 U.S. Dist.

LEXIS 97340 (W.D. Wash. Nov. 21, 2008) oo 1
Kelley v. Microsoft Corp., No. C07-0475 MIJP, 2007 U.S. Dist. LEXIS

66721 (W.D. Wash. Sept. 7, 2007) .....oooevveeroeoeorooooo 1
Klay v. Humana, Inc., 382 F.3d 1241 (11th Cir. 2004) . 13,14
Mills v. Elec. Auto-Lite Co.,396 U.S. 375 (1970) o, 16

-11i-



Case: 09-80070 04/24/2009 Page:5o0f45  DktEntry: 6895818

Schnall v. AT&T Wireless Servs., Inc., 139 Wn. App. 280 (2007) ....3, 19, 20

Smilow v. Southwestern Bell Mobile Sys., 323 F.3d 32 (1st Cir. 2003)....... 12

Statutes

RCEW 19.98.920. ..ot 18
Other Authorities

WPL310.08 oot &
Rules

Fed. R APD. Po5(8) et ]
Fed. RoCiv. Pu6(8) oot 1
Fed. R CIV. P. 23 e 8
Fed. R Civ. P 23(B) et 10
Fed. R. Civ. Pu23(E) oo passini

_iv-



Case: 09-80070 04/24/2009 Page: 6 of 45  DktEntry: 6895818

L RELIEF REQUESTED

Pursuant to Fed. R. Civ. P. 23({f) and Fed. R. App. P. 5(a), plaintiffs-
petitioners seek permission to appeal an Order Denying Plaintiffs’ Motion for
Narrowed Class Certification entered by the U. 8. District Court for the Western
District of Washington on April 10, 2009 (“Order”), and attached as Exhibit A.!

II. INTRODUCTION AND SUMMARY

The District Court denied plaintiffs’ motion for narrowed class certification
on the eve of trial. The Court had previously pranted class action status, and then
subsequently decertified the class.®> On its last decision on class certification—
issued three days before the previously existing trial date—the Court commented
that plaintiffs’ legal arguments were “novel,” Dkt. No. 359, and that it needed
more guidance from the Washington Supreme Court on how proximate causation
should be treated in consumer class actions. Ex. A at 18. The District Court
struck the trial schedule, Dkt. No. 359, and directed the parties to discuss trying
individual cases—or, instead, to commence this Rule 23(f) appeal. Ex. A at 18.

This procedural posture coupled with the District Court’s expressed need

for clarity in the governing law as applied to fundamental class action issues

' This petition is timely under Fed. R. Civ. P. 23(f). Beck v. Boeing Co.,320 F.2d
1021, 1023 (Sth Cir. 2003) (Fed. R. Civ. P. 6(a) governs Rule 23(f) petitions).

% This highly-publicized litigation with billions of dollars at stake has generated
six published decisions. Kelley v. Microsoft, No. C07-0475 MIP, 2009 U.S. Dist.
LEXIS 21742 (W.D. Wash. Mar. 18, 2009), 2009 U.S. Dist. LEXIS 16163 (W.D.
Wash. Feb. 18, 2009), 2009 U.S. Dist. LEXIS 8290 (W.D. Wash. Jan. 23, 2009),
2008 U.S. Dist. LEXIS 97340 (W.D. Wash. Nov. 21, 2008), 251 FR.D. 544 (W.D.
Wash. 2008), 2007 U.S. Dist. LEXIS 66721 (W.D. Wash. Sept. 7, 2007).
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makes this a quintessential example of a case warranting interlocutory review
under Rule 23(f). Indeed, the District Court’s decision to deny narrowed class
certification immediately before trial leaves plaintiffs in an acute “death-knel|”
situation. Chamberlan v. Ford Motor Co., 402 F.3d 952, 959 (5th Cir. 2005).
Trying six individual consumer cases to judgment itself would cost far more than
the few hundred dollars in compensatory damages each plaintiff would be awarded
if successful. Jd. Furthermore, the unsetiled issues of class action law would
evade meaningful end-of-case review. Jd. As discussed below, the legal
principles underlying the District Court’s decision to deny class certification go to
the heart of the merits of plaintiffs’ Washington consumer protection act
(“WCPA™) and unjust enrichment claims—and, hence, the proper wording of jury
instructions. Accordingly, if, after individual cases were tried, this Court
concluded that those legal principles were not sound and re-imposed class action
status, another jury trial with different jury instructions would be necessary.
Finally, Rule 23(f) review is warranted as the District Court committed
manifest legal error in two important ways. Id. First, the Court applied the wrong
legal standard for causation in claims involving omissions of material facts. The
Court applied a subjective standard that seeks to ascertain what each class member
understood. This individualized analysis is not suitable for class actions. The
correct standard—handed down from the United States Supreme Court and this
Court—is an objective, reasonable person test that appropriately applies to class

actions because causation under the objective test is a common issue for al] class
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members. Affiliated Ute Citizens v. United States, 406 U.S. 128, 153-54 (1972);
Blackie v. Barrack, 524 F.2d 891, 905-08 (Sth Cir. 1975); Grays Harbor Adv.
Christ. Sch. v. Carrier Corp.,242 FR.D. 568, 573 (W.D. Wash. 2007).

Second, the District Court also erroneously concluded, under Indoor
Billboard/Washington, Inc. v. Integra Telecom of Wash., Inc., 162 Wn.2d 59
(2007)—a decision not addressing class certification—that a plaintiff may never
demonstrate classwide causation in a consumer protection class action. Ex. A at
18:8-10. The Court recognized the statutory and case law bases for WCPA class
claims, but held that the Washington Supreme Court needs to “speak[] more
precisely on the issue” following Indoor Billboard. Id. at 18:11. However, as
discussed herein, even under Indoor Billboard, the proposed classes should have
been certified. Moreover, it simply is not the law that consumer protection cases
are per se not amenable to class actions, as the District Court’s order suggests. To
the extent there is any ambiguity on this point, the Washington Supreme Court
soon will publish a decision in Schnall v. AT&T Wireless that directly confronts
the contested issue post-Indoor Billboard and will very likely provide the clarity
that the District Court wants. That such a decision is forthcoming further supports
Rule 23(f) review—as opposed to a trial of six individual claims,

III. FACTUAL AND PROCEDURAL BACKGROUND
A.  Microsoft’s Vista Capable Program and Express Upgrade Guarantee
Windows Vista is Microsoft’s latest PC operating system and the successor

to Windows XP. Long before Microsoft released Vista in J anuary 2007, concern
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was expressed that announcing its release would “kill[] sales” of existing XP PCs
because only “few” such PCs would be capable of running the new operating
system. Dkt. No. 131 at 134, 142. The purpose of the Windows Vista Capable
program was to maintain XP sales before the Vista launch. By designating XP-
based PCs as “Windows Vista Capable,” Microsoft was able to portray such PCs
as ones that would run the new operating system after it launched.

Microsoft’s Express Upgrade Guarantee was part of the Windows Vista
Capable program, specifically designed to further boost sales of Vista Capable
PCs immediately before the Vista launch. The Express Upgrade program
facilitated the upgrade of Vista Capable PCs from XP to Vista once Vista
launched. Indeed, this was the sole purpose of the program. See, e.g., Dkt. No. 65
at 7-8; Dkt. No. 66 at MS-KELL 40, 52, 54; Dkt. No. 184 at 2. If the proposed
class members qualified and followed the procedures to participate in the Express
Upgrade Guarantee program, affirmatively requesting a software upgrade, they
received an upgrade to Windows Vista Home Basic. See, e.g., Dkt. Nos. 185(5),
185(9), 185(13), 185(17); see also Dkt. No. 185(2) at 101:7-16.

B.  Microsoft Gives the Vista Name to PCs Incapable of Running Vista.

Microsoft launched Vista in January 2007. Vista came in four editions:
Ultimate, Business, Home Premium, and Home Basic, Microsoft promoted one
feature above all others: the new graphics comprising the Aero user interface.
The three “premium” editions (Ultimate, Business, and Home Premium) ran Aero.

The fourth (Home Basic) did not. It offered no graphics new to XP.
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1. The Vista Graphics Requirement—WDDM

In summer 2005, Microsoft considered Vista’s new graphics-intensive user
interface (Aero) “fundamental” to “customer experience.” Dkt. No. 131 at 134,
Internal comment described a PC incapable of supporting Aero as “just a souped
up XP logo’ed system.” Id. at 145. Microsoft knew that for a PC to be “Vista
Ready” (a phrase later dropped in favor of “Vista Capable™) the PC had to support
Microsoft’s Windows Display Driver Model ("“WDDM?”). Id. at 28,29. WDDM
was the touchstone for using the Vista name. Microsoft reserved “Vista™ only for
WDDM-capable PCs. Id. at 5,35. PC manufacturer Dell, among others, was “in

alignment with containing the Vista name to outside . . . Home Basic.” Jd. at 217.

2. 'To Enhance Profit, Microsoft Lowered the Bar for Vista
Capability by Dropping the WDDM Requirement.

Microsoft belatedly discovered, however, that at the time of Vista’s
expected launch, only 4% of PCs would be deemed “Vista Capable.” 1d. at 59-60,
63. The widely used Intel 915 chipset did not support Aero. /d. at 4,30, 68. Asa
result, Microsoft eliminated the WDDM requirement for the Vista Capable
designation. Id. at 2, 30-32. Despite having determined “18 months ago since
inception” that PCs lacking WDDM capability would not be Vista Capable,
Microsoft lowered the bar and stretched the Vista name to encompass what were
only “souped up” XP-based PCs. Id. at 45, 145. Microsoft acknowledged
internally that the more PCs it could say were “Vista Capable,” the more that

would be sold and priced as upgradeable to “Vista.” Jd. at 100.
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Many within Microsoft expressed serious reservations with the decision to

Jower the bar for “Vista Capable.” As one employee observed in March 2006:

Based on objective criteria that exist today for [Vista] capable even a
piece of junk will qualify ®@ . .. For the sake of Vista customers, it
will be a complete tragedy if we allowed it.

Id. at 137. Microsoft’s upper management overruled those internally who had
objected to putting the Vista name on these non-Vista-capable PCs. Employees

questjoned whether marketing should “rethink” its decision:

Please give this some consideration; it would be a lot less costly to do
the right thing for the customer now rather than spend dollars on the
back end trying to fix the problem.

Id. at 156. One “passionate” plea to a senior executive advised that the “decision
is a mistake” and that the right solution “is right in front of us.” Id. at 35.
Although admitting “we really botched this,” the response simply was that it
would be too “hard . . . to step in now and reverse everything.” Id.

In late-2005/early-2006, Microsoft unveiled the Vista Capable program to
original equipment manufacturers (“OEMs™) and retailers. They “consistently”
reacted strongly and negatively. Id. at 155. For example, Wal-Mart, the world’s
largest retailer, had “vocal” complaints and “wished that Windows Home Basic
was not even in the [product] line up.” Id.; see also id. at 157-58 (Office Depot’s
“feedback” on “sensitive Vista issues” including concern about “dissatisfaction &
returns” when customers get Home Basic but not Vista’s “major feature” of Aero).

The day after it launched Vista, Microsoft referred to Vista Capable PCs as

what they really were: “old channel inventory” of XP PCs now being
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“liquidate[d]” “at a discount.” Jd. at 74-75. In retrospect, one Microsoft executive
acknowledged “it was a mistake™ to lower the Vista Capable requirements, but
there was “nothing we can do” afterward “to ease customer pain.” Id. at 30-32,
Dell, likewise, advised Microsoft in a “Vista Post Mortem” that “the bar was set
too low when Aero was dropped as a requirement for Vista Capable.” Id. at 13.

3. Summary of WDDM Issue and Connection to Proposed Class

Microsoft allowed PCs to be certified as “Vista Capable” even if they did
not support WDDM—solely for the duration of the Vista Capable program in the
ten months preceding the launch of Vista. Dkt. Nos. 163-171, 229-230,279 9 11,
280 9 16-28. Microsoft had determined before the Vista Capable program period
that WDDM was a key requirement for Vista, dropped the requirement only
during the Vista Capable period, and then re-imposed the requirement once Vista
launched. /d. For all purchasers of Vista Capable PCs that lacked WDDM
support, once Microsoft launched Vista, their Vista Capable PCs did not meet
Microsoft’s minimum specifications for even Vista Home Basic. Id. Microsoft’s
behind-the-scenes decision to secretly drop the WDDM requirement just for the
duration of the Vista Capable program, knowing that WDDM was fundamental to
the Vista experience and would be re-imposed as a requirement for even Home
Basic immediately upon the launch of Vista, constitutes a material omission.
C.  The District Court’s Class Certification and Decertification Orders

On February 22, 2008, the District Court granted plaintiffs’ motion for

application of Washington law, and plaintiffs’ motion to certify a nationwide class
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of purchasers of Vista Capable PC upgradeable only to Home Basic. Kelley v.
Microsoft Corp., 251 FR.D. 544 (W.D. Wash. 2008). At the time, plaintiffs had
obtained only limited discovery on the merits regarding WDDM and Microsoft’s
Express Upgrade Guarantee program. Regarding class certification issues, the
opposition from Microsoft and concern of the District Court, centered on Rule

23(b)’s predominance requirement. Jd. at 556-59. As stated by the Court:

Microsoft’s argument focuses on the causation element — Microsoft argues
that Plaintiffs cannot show that common issues predominate on their
Washington CPA claim because under Indoor Biliboard/Washington, Inc.
v. Intepra Telecom of Wash., Inc., 162 Wn.2d 59 (2007), causation is an
inherently individualized inquiry not suited to class treatment.

Id. at 556. Summarizing Indoor Billboard, the Court concluded:

In cases involving an affirmative misrepresentation of fact, .the plaintiff

must show that defendant’s affirmative misrepresentation proximately

caused plaintiff’s injury.
1d. at 557 (strict but-for causation). The Court then applied this test to plaintiffs’
claims. Id. at 557-59. Whether with respect to WCPA or unjust enrichment, the
Court divided plaintiffs’ causes of action into two types: a “deception-based”
claim’ and a “price-inflation” claim. The Court concluded that individual issues
of proximate cause predominated the deception-based claim. Id at 558.
According to the Court, that claim required assessing the subjective purchasing

motivations of each class member. Jd. Because the Court found this analysis

raised too many individual issues, it declined to certify a deception-based class.

> A WCPA plaintiff need not show actual deception; defendant’s conduct must
have “the capacity to deceive a substantial portion of the public.” WPI 310.08.

-8-
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Id. "The Court, however, permitted plaintiffs to develop a price-inflation theory of
causation and certified a nationwide class on that basis. /d. at 559.

On February 18, 2009, following discovery, the District Court entered an
order denying Microsoft’s motion for summary Judgment but granting its motion
to decertify the class. Dkt. No. 316. The Court reiterated its view, given Indoor
Billboard, that plaintiffs’ deception-based theory of causation for the ori ginally
proposed class raised too many individualized fact issues as to “whether individual
class members were actually deceived and whether they would have purchased
their PCs but for Microsofi’s marketing of them as “Windows Vista Capable.”™ Id.
at 8. The Court then concluded that plaintiffs had not developed a classwide
price-inflation theory of causation and, thus, decertified the class. Id at 8-14.

Microsoft’s motion for decertification was directed solely to whether
plaintiffs had sufficiently developed a price-inflation theory of causation as to the
entire originally certified class. Dkt. No. 252. The District Court, at that time or
any time before, was not asked to analyze whether a more narrowly defined class
or classes could be certified consistent with the District Court’s prior order, Id.

D.  Plaintiffs’ Proposed Two Narrowed Classes

Following the decertification order, and with an April 13, 2009 trial date

looming, plaintiffs requested that the District Court certify two narrowed classes

that did not implicate the causation concerns that the Court previously had:

Narrowed Class #1: An Express Upgrade Guarantee class, defined as:
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All persons and entities residing in the United States who: (a)
purchased a personal computer certified by Microsoft as “Windows
Vista Capable;” (b) participated in Microsoft’s Express Upgrade
Guarantee program to Windows Vista; and (c) received a software
upgrade to Windows Vista Home Basic.

Narrowed Class #2: A WDDM class, defined as:

All persons and entities residing in the United States who purchased a
personal computer that was certified by Microsoft as “Windows Vista

Capable,” but lacked the ability to support Microsoft’s Windows
Device Driver Medel (“WDDM”).

The District Court denied plaintiffs’ motion for narrowed class certification. Ex.
A. The Court concluded, as to both proposed classes, that plaintiffs still could not
meet the predominance of common issues requirement of Rule 23 (b)(3) in light of
the Court’s understanding of the governing legal standards for causation.
E.  The April 13,2009 Trial Date
Trial had been scheduled to begin on April 13, 2009. Dkt. No. 145. On

March 31, 2009, the District Court struck the trial date and other pretrial deadlines
to have time to rule on plaintiffs’ motion for narrowed class certification. Dkt. No.
359. The decision to deny the motion came just three days before previously-
existing trial date. In its order, the District Court directed the parties “to meet and
confer on whether they wish to reset a trial date for the remaining individual
claims or if they wish to file for leave to appeal.” Ex. A at 18:17-20.

IV.  QUESTION TO BE DECIDED ON APPEAL

Whether the District Court should have certified one or more of the classes

under Rule 23.

-10-
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V. ARGUMENTS AND AUTHORITIES
A.  Rule23(f) Standard
This Court’s discretion to accept an appeal from a class certification order is
“unfettered.” Chamberlan, 402 F.3d at 957 (quoting Adv. Comm. Notes to 1998
Amend., Fed. R. Civ. P. 23(f)). In deciding whether to accept review, the Court

considers the following three factors:

1. There is a “death-knell situation for either the plaintiff or
defendant that is independent of the merits of the underlying
claims, coupled with a class certification decision by the
district court that is questionable;”

2. The “certification decision presents an unsettled and
fundamental issue of law related to class actions, important
both to the specific litigation and generally, that is likely to
evade end-of-the-case review;” and/or

3. The “district court’s class certification decision is manifestly
erroneous.”

Id at 959,
B. This Is a “Death Xnell” Situation for the Plaintiffs.

A “death-knell” situation for the plaintiff means:

plaintiff is left with only one path to appellate review: proceeding to
a final judgment on the merits of an individual claim that, without the
class, is worth far less than the cost of litigation.

Id. at 957. This applies here, as tacitly acknowledged by the District Court. The
Court directed the parties to confer to re-set an already expired trial date to try the
individual claims—or commence this Rule 23(f) appeal. Ex. A. at 18:17-20. 1t

cannot be disputed reasonably that proceeding to judgment on six individual

“11-



Case: 09-80070 04/24/2009 Page: 17 of 45  DktEntry: 6895818

claims with actual damages totaling a few hundred dollars each is worth far less
than the cost of litigating this case through a jury trial. See also Smilow v.
Southwestern Bell Mobile Sys.,323 F.3d 32, 37 n.4 (1st Cir. 2003) (Rule 23(1)
review normally granted when questionable class decertification ruling “would
have the practical effect of compelling a party to abandon a potentially meritorious
claim™). Moreover, as discussed below, the District Court’s decision is not merely
“questionable,” Chamberlan, 402 F.3d at 959, it is manifestly erroneous.

C.  The District Court’s Decision Is Manifestly Erroneous.

The District Court’s decision to deny certification is manifestly erroneous as
to both the proposed Express Upgrade and WDDM classes. Manifestly erroneous
means a “significant” error “easily ascertainable from the petition itself.” Jd.
Errors of law are the type most likely to warrant Rule 23(f) review. Id. Here, the
District Court committed such legal error in various respects. This merits
appellate review “even absent a showing of another [Rule 23(D)] factor.” Id.

1. Proposed Express Upgrade Guarantee Class

The District Court erroneously concluded that common issues do not
predominate in the proposed Express Upgrade Guarantee class given the causation
standards articulated in Indoor Billboard. The District Court believed the claim of
this class is akin to the claim of the plaintiff in Indoor Billboard. Ex. A at 9. The
Court determined “a host of individualized questions exist regarding Plaintiffs’

personal knowledge about the Express Upgrade Program.” Id. at 9:23-24.

-12-
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However, despite extensive litigation for years, Microsoft has never
disputed that, by virtue of not only purchasing a Vista Capable PC, but then also
affirmatively taking the necessary steps specifically to participate in Microsoft's
Express Upgrade Guarantee program, each member of the proposed narrowed
class exhibited a common, subjective desire to obtain a version of Vista.
Microsoft’s argument to avoid certification was that, according to the company,
causation necessarily raises an individual issue of whether a class member knew
which Vista edition he or she would be upgrading to. Dkt. No. 326 at 6:3-5.

But to preclude a finding of predominance, an individual issue must at least
be relevant to resolving the underlying claim. Klay v. Humana, Ine., 382 F.3d
1241, 1255 (11th Cir. 2004). Here, the relevant question is not whether a class
member reasonably expected to receive a particular edition of Vista by
participating in the Express Upgrade Guarantee program. The relevant question is
whether a jury can infer that the class member reasonably expected to receive
Vista (whatever the version) as a result of participating in the program. Because
Microsoft does not dispute that the participation in its Express Upgrade Guarantee
program itself is a fact common to all proposed class members, the predominating
question for this class is simply whether Home Basic is really Vista—also a
common question. If the jury believes that Home Basic is not really Vista, then all
persons who participated in Microsoft’s program to receive an upgrade to Vista

(again, whatever the version) were similarly injured: they did not get Vista.

-13-
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Predominance is met where the fact-finder may find actual reliance on a
classwide basis “though legitimate inferences based on the nature of the alle ged
misrepresentation at issue.” Klay, 382 F.3d at 1259 (affirming class certification
in RICO case). Here, as in Klay, the jury can reasonably infer classwide reliance.
All proposed Express Upgrade Guarantee class members purchased a Vista
Capable PC with an Express Upgrade option to Home Basic—before Vista was
released—and all affirmatively took action to upgrade to Vista. Participating in
Microsoft’s upgrade program demonstrates these class members wanted Vista and
suffered injury when they did not get it. The fact that plaintiffs can show
causation by inferring reliance classwide warrants a finding of predominance.

The District Court erroneously believed that the Express Upgrade class facts
were analogous to the facts in Indoor Billboard. But Express Upgrade plaintiffs
engaged in affirmative conduct to participate in the program and undisputedly did
so for a singular purpose: to obtain an upgrade to Vista. In Jndoor Billboard, the
conduct was passive. Customers remitted payment on a telephone bill that
included one improperly assessed sub-charge. The Washington Supreme Court—
considering the question on summary judgment not class certifi cation—simply
rejected a per se rule that passive payment of an invoice sufficed to show
causation in all WCPA cases, i.e., some customers receiving such an invoice may
have paid regardless of the misrepresentation. Indoor Billboard, 162 Wn.2d at 84.

The claim of the Express Upgrade Guarantee class is manifestly different.

There 1s no need for any inquiry into the subjective intent of each class member to

-14-
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